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Section 9.5, Modification and Waiver.

Any of the terms or conditions of this Agreement may be waived in writing at any tme
by the party which is entitled to the benefits thereof. No waiver of any of the provisions of this
Agreement shall be deemed to be or shall consunre a waiver of any other provision hereof
(whether or not similar). ’ '

Section 9.6. Expeuses,

Except as otherwise expressly provided bereir, if the Merger is not consummsted, all
costs and expenses incurred in conpection with this Agreement and the tramsactions

contemplated hereby shall be paid by the party inarring such costs or CXPEDSES g S,

ki 1

Secton 9.7. Survival of Representstions and Warranties, -~

The respective representerions and warranties of CareFirst, Purchaser and CFAC
contained herein or in any certificates or other docurnents delivered prior to or at the Closing by
Such parties pursuant to the terms.of this Agreement shall terminate upon the consummation of
the Merger and be of no further force and effect,

Section 9.8. - Notices.

Any notice, request, instruction or other document o be given hereunder by any party
bereto 10 any otber party hereto shall be in writing and delivered personally or sent by registered
or certified mail (including by overnight courier or express mail service), postage or fees prepaid,
or sent by facsimile with origina! sent by overnight courier,

If to Purchaser: Pacific
{address)

At
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SBCBS-NCA” meanstroup Hospitalization and zy__ical Services, Inc. d/b/a Blue Cross

and Blue Shield of the Nanona! Capital Area, & non-profit dorporation incorporated under federal
charter.

“Benefit Plans™ means all employee benefit plans Fs defined in Section 3(3) of ERISA
and all other employee benefit arrangements, obligations, oms, or practices (including but
not limited 1o 2 payroll practics), whether or not legally endbreeable, 1o provide benefits, other
than salary, as compensation for services rendered, to current or former directors, employees or
ageats of CareFirst or the Purchaser, as the case may be or kn ERISA Affiliate of such party,
including, withow limitation, employment zgreements (w rther written or oral), severance
ATECMENtS, eXECUtive COIMpEnsalion arrangements, incentivg programs or arrangements, sick
leave, vacation pay, severance pay policies, plant closing benefits, salary contnuation for
disability, consulting or other compensston arrangements, peorkers’ compensation, defered
compensation, bonus, stock option or purchase, hospitalizarion, medical insurance, life
insurance, tuition reimbursement or scholarship programs, §ny plens providing beaefits or
ership, or sale of & substandal
y business of CareFirst or the
irst or the Purchsser or an
SA Affiliate has conuibuted or
1o any current or former
A Affiliate of such pary, in

payments in the event of 2 change of control, change in ow
portion (including all or substantally all) of the assets of
Purchaser, other than Multiemployer Plans, maintained by C
ERISA Affiliate or to which CareFirst or the Purchaser or an
is or was obligated to make payments, in each cese with res
employees, dirsctors or agents of CareFirst, the Purchaser or an
the six-year period before the date of this Agreement.

“Best Efforts” shall mean, as 1o z party hereto, an und by such party to perform
or satisfy an obligetion or duty or otherwise zct in the manner that 2 n desirous of achieving
& result would act in similar circumstances to ensure thar such result\s echieved as expeditously
as possible; provided however, thar such party shall not be required td rake any action that would
result in a materially adverse change in the benefits to such perso/df this Agreement and the

’ a'ans&cdoné contemplated by this Agreement.

“Board of Directorx” means the Purchaser Board of Directors, the CFAC Board of
Directors, or the CareFirst Board of Directors, zs is indicated by the context in which the term

appears.
“CareFirst” means CareFirst, Inc., 2 Marylend corporation.
“CareFirst Common Stock” shall have the meaning set forth in the Recitals hereto.

“CareFirst Company™ means CareFirst and each CareFirst Subsidiary (collectively, the
“CareFirst Companies™),

“CareFirst Disclosure Schedule” means the confidential disclosure provided by
CareFirst to Purchaser pursuant to this Agreement
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“CareFirst Epvironments} Reports” shall have the meaning set forth in Section 4.15
hereqf.

“CareFirst Insurer” means the Primnary CareFirst Insurers and any other Insurer that is
directly or indirectly owned, conmolled or operated by CareFirst or any of its Affiliares.

“CareFirct Material Adverse Effect” shall mean & material pdverse effect on the
business, assets, liabiliies, financial conditdon or results of operations of the CareFirst
Compenies, taken as a whole. The failure of any of the CareFirst Companies to qualify as an
“existing Blue Cross and Blue Shield organization,” as defined in Secton 833(c)X2) of the Code,
shall not consttme 2 CareFirst Material Adverse Effect. .

“Care¥First Material Contracts™ means, with respect to the CareFirst Companies: (i) the -

25 largest provider and 25 largest customer contracts measured in terms of paymeats to or

receipts ﬁ'om any CarcFm Company Mmmmmmw

,._____) (i) any com:acr., other tban a provxdcr conwact, customer oonrrwt or cmployee
benefit plan, arrengement or zgresment, that, by its terms, does not terminate within one year
afier the date of such contract and is not cancelable during such period withowr penalty or
without payment, and which involves an aggregate payment or commitment op the part of any
party thereto of more than S} million during any twelve (12) month period; (iif) any contract,
other than a contract, plan, arrangement or agreement referenced in subsection (i) above, that is
material to the financial condition, results of operations, assets, business or prospects of the
CareFirst Companies, teken as a whole; ené—fivi-any-meterial{iv) anv loan egreement or other
evidence of indebtedness for borrowed moncmemmmmmw

in_anv matmal rmw Lb: ahilitv of anv Carrﬁrst Compeanv 1o scll anv nmdtrcts or scrvm;s

v OhseTs. emplovees o agen ag| areFirst Comps S 8. Te e consummanon O

= -m-ﬁ"lt'llllu. 20 DOTE! L3501 ] bt ' an CIARIQVIDLD 01T DO adbot ConiTaci
1) o-dTE m Nt venhirs. ~Salnacanin, agrecments O her simula
STeoments, (x1i) anv contrac he sequisinon directty or indirectly (b¥seerper or OIRErense

f any enty busine<s, and reinsYance.

“CareFirst Owned Properties” means zny real property that is owned '
any CareFirst Compeny.

“CareFirst Permitted Liens” means any (i) liecs for taxes pot yet due or which are
being contested in good faith by appropriate proceedings, (ii) mechanics’ or similar Lens, (1)
pledges or deposits it connection with workers' compensation, unemployment insmrance and
other social security legislation, (iv) easements and similar encumbrances incurred in the
ordinary course of business which do not materially diminish the value of the property subject
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current or former employees of CareFirst or the Purchaser, as the case may be, Or an ERISA
Affiliate of such party before the Closing Date.

“Multiple Employer Plan” means a Benefit Plan that is a multiple employer plan
subject to Sections 4063 and 4064 of ERISA or Section 413(c) of the Code.

“Pension Plan™ means 2 Benefit Plan that is an cmploy.'e.e pension bepefit plan as defined
in Section 3(2) of ERISA. §

“Per Shire Amount” shall have the meaning set forth in Section 3.1 hereof.

«Primary CareFirst Companies” shall mean CareFirst, BEBS-MD, BCBS-NCA and
BCBSD. ) '

“Primary CareFirst Insarers” means BCBS-MD, BCBS-NCA and BCBSD.

“Primary Purchaser Companies™ means [to come]. ] W\Y \)%l ?
“Primary Purchaser Insurers™ means [to come].

“Private Letter Ruling™ shall mean a letter ruling from the IRS to CareFirst ruling that:

(& . (i) The Conversion of each of the Primary CareFirst Companies from non-stock
nonprofit corporation to 2 for-profit stock corporations will constinute 2 reorgenization within the
meaning of Section 368(a}1XE) of the Code; (ii) the Primary CareFirst Companies will be
parties to 2 reorganization within the meaning of Section 368(b) of the Code, (iii) po gein or loss
will be recognized by the Primary CareFirst Companies as a result of the reorganization; and (iv)
cach of the Primary CareFirst Companies’ basis, holding periods, earnings 2nd profus, and
accounting periods and methods will not be affected by the Conversion

) The Merger will not cause the Conversion to violate the continuity of interest
requirement of Treasury Regulation Section 1.368-1(¢), or otherwise cause the Conversion to fail
1o qualify as 2 reorganization within the meaning of Section 368(a)(1)E) of the Code.

{c) Gain or loss recognized by the Tax-Exempt Entities from the exchange of the
CareFirst Common Stock in the Merger will not be subject to unrelated business Income tax.

“Parchase Price” means $1.3 billion, in U.S. dollars.
“Purchaser™ means Pacific, 8 for-profit corporaton.
“Purchaser Common Stock” m the Common Stock of the Purchaser.
“Purchaser CQmpnny” means Purc and any Purchaser Subsidiary.
pelanaal
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APPENDIX A

PRINCIPAL TERMS OF PLAN.OF CONVERSION

The board of directors of CareFirst, Inc. and each of its non-profit subsidiaries (CareFirst
of Maryland, Inc., Group Hospitalization and Medical Services, Inc. (“GHMSTI™) and Blue Cross
Blue Shield of Delaware, Inc. (“BCBSD")) will adopt & Plan of Conversion providing for the
conversion of the companies from non-profit to for-profit satus. For all companies excepl
GHMS], the conversion will be accornplished by means of the adoption of amended and restated
articles or certificates of incorporation providing that the corporation will operate as g for-profit
business corporation. The conversions will be subject to regulatory approval in each of the
Junisdictions listed. GHMSI, a federally chanered corporation, will be re~chartered in the District
of Columbiz, which will require approval of the U.S. Congress. In determining whether 10
approve the conversion, the regulators must find that the fair value of the assers has been
received and that the conversion is in the public interest. C

Following the amendment of its charter (or, in the case of GHMS], its re-chartering),
cach subsidiary insurer will issue shares of its Common Stock {which will constitute all of its
issued and outstanding shares) 1o CareFirst, thus becoming a wholly-owned subsidiary of
CareFirst. CareFirst will then issue to tax-exempt entities in Meryland, the District of Columbis
and Delaware 2 number of shares of Common Stock of CareFirst representing the percentage of
the sggregate value of CareFirst represented by the subsidiery insurer of the perticular
jurisdiction, as agreed among the regulators in the jurisdictions involved. Following those
1ssuances, all of the issued and outstanding capital stock of CareFirst will be owned by the 1ax-
exempt entities designated by the regulators in those jurisdictions. :

In the Merger, each share of CareFirst Common Stock will be converted INtowatrcgity™
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